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MENTAL HEALTH AMENDMENT (PSYCHIATRISTS) BILL 2012 
As to Third Reading 

Leave denied to proceed forthwith to third reading. 
Consideration in Detail 

Clause 1: Short title — 
Mr M.P. WHITELY: I realise that the minister wants to get through this bill as quickly as possible, so I think if 
we can be cooperative rather than combative, we can do that more effectively. I want to start with a few short 
comments about the seriousness of the bill and why I think we need to pay some due attention to the bill. We are 
talking about retrospectively authorising—to make legal, in effect—foreign-trained psychiatrists’ involuntary 
detention of patients and their involuntary treatment of those patients with drugs. They are acting within the 
health system. They were employed to serve the people of Western Australia. I understand that we need to give 
them this legal protection. I do not have a problem with the retrospective aspect of the legislation, but Parliament 
is delegating to these doctors the capacity to interfere in people’s lives in a very intrusive way by detaining them 
involuntarily and drugging them against their will. We need to consider for a moment whether they are 
appropriately trained. I will try to keep this as simple as possible so that we do not talk at cross-purposes. As I 
understand it, there are effectively two lists—those who have ticked all the boxes and are fully trained and those 
who are considered to be near enough, if you like. I appreciate that the bill will pass but I want the minister to 
tell us what contributes to that distinction. It is important because, as I said, extremely intrusive powers are 
granted to this class of people that are not granted to any other class of people in Western Australia. The police 
certainly do not enjoy these sorts of powers. No other group does. Hopefully, the circumstances surrounding the 
patient Maryanne Connor that I discussed last night are isolated. Hopefully, that was a single incident of 
incompetence—I used the word “incompetence” and I stand by that word—by a foreign-trained doctor. In this 
profession, as in every profession, there are inadequate practitioners. Hopefully, this was an isolated case of an 
inadequate practitioner and hopefully it had nothing to do with the fact that they were foreign trained. 
Nonetheless, we need to be concerned. 

Psychiatry is a very important profession. I have spoken many times about problems that come about when 
insufficiently trained people are given this authority. We suffer tragically from a shortage of appropriately 
trained people. We are in this catch-22 situation in which psychiatrists are given extreme powers, yet we do not 
have enough sufficiently trained people. When we allow other people in and we open the gateway, it is important 
to consider how far we open it. Without going through the stuff that I discussed last night, that is the nub of my 
concern for this bill. I have taken four minutes to express that. I do not intend to labour the point at this stage. 
When we come to particular sections of the bill, now the minister has had a little sleep and he is a little fresher 
than he was last night, I am sure we can enjoy the cooperative progress of this bill. 
Dr K.D. Hames: I will respond when we get to those specific clauses, if that is okay. 

Clause put and passed. 
Clauses 2 and 3 put and passed. 
Clause 4: Section 3 amended — 
Mr M.P. WHITELY: I invite the minister to comment without making any further comment. 
Dr K.D. HAMES: I sought answers to some of the issues that were raised by the member last night. As the 
member knows, we are not giving psychiatrists new powers; they have those powers now and have had them all 
the time, right back to 1996 and previously. We are saying that these people, through an error of the bill that 
went through, do not have those powers any more unless we fix it. In fact, we are ratifying the powers that they 
have used between then and now. The critical area that the member expressed concern about is that when the bill 
was under WA control, there were two groups—the standard one and the one that was given special approval. 
We have the same now but the member asked whether they are the same. Did they have to meet certain standards 
back in 1996? Now we have federal legislation that takes whatever happens over the rest of Australia, are these 
special psychiatrists that we now want to add in as good as the ones that we were adding in 1996? 

Mr M.P. Whitely: The 1996 legislation did not make any reference to the two groups. There was a lack of 
clarity. The point I was making was that prior to 1996—when they were considering the 1996 legislation—did it 
effectively have two lists or is that something that came along afterwards and we just informally — 

Dr K.D. HAMES: The answer that I have from the Chief Psychiatrist is, yes, they did have two lists and, yes, 
they are the same. The conditions under which they were appointed in 1996 and the conditions under which they 
are now appointed under the new legislation are the same. They have, in effect, now been rolled over. I will just 
remind the member of some of those conditions. I know he knows them but I want to get them on the record 
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again. A lot of these are in areas of unmet need. What does a psychiatrist need to do to get full specialist 
registration? Now they have conditional registration. Because they have only conditional registration, they are 
not on the National Register of Health Service Providers in Psychology, which means that unless we change this 
legislation, they are not allowed to practise and do those things that a normal psychologist would be able to do. 
They get conditional registration. To get that in the first place, they have to show that their qualifications and 
experience are substantially equivalent to those in Australia. To get the full specialist registration, they have to 
prove that their experience and qualifications are absolutely equivalent. Where we have areas of need and we are 
not able to get psychologists in, we look at a country that has training and does pretty well—we do not do it; the 
board does it—and say, “To all intents and purposes, that training that they do there is pretty good so we will 
bring them in, but we will bring them in with restrictions.” The restrictions may be that they have to work in a 
particular hospital, they have to work under supervision and they have to do exams to upgrade their training and 
qualifications until we can be absolutely sure that they are an absolute equivalent of what is in Australia. That is 
why they get this conditional approval. Until they have met all those other qualifications, they do not get the full 
approval. 
The point the member makes is that those doctors may not be as good as the ones who are an absolute 
equivalent, but that is why they operate mostly under supervision or with some degree of restrictions until they 
get that. The point is that they have been doing that for some time. The same applies to lots of doctors working 
out in the community doing medical stuff. The member says that they are not able to commit patients. I do not 
know what those workers are who are GP trained, but, as a GP, I have a lot of power to manage patients, 
including being able to commit patients. 
Without labouring it any further, my point is that in answer to the question that the member raised as to whether 
they are the same, the answer is yes. 

Mr M.P. WHITELY: I will be quick. I will not drag this out to five minutes if I can say what I want to say in 30 
seconds. The minister can answer by way of interjection if he wants to speed this up as much as possible. 
Clause 4 sets out the three different ways of qualifying under the proposed legislation. I presume paragraphs (a) 
and (b) are both on the list already and we are adding paragraph (c). 

Dr K.D. Hames: Yes. 

Mr M.P. WHITELY: The minister made the distinction that they can be on the conditional list if they are 
substantially equivalent rather than absolutely equivalent. I am having a little difficulty getting my head around 
what the distinction might be. The printed examples I was given that were prepared by the minister’s advisers 
made reference to examinations. Examinations obviously are somewhat more of a barrier than just ticking the 
administrative box. Examinations are conducted so that people can prove competence. Does the minister have 
any more detail on the sorts of examinations that people are undertaking? I will not labour the point any further; 
I have taken less than a minute and a half to express my concerns. If the minister can answer that, I would 
appreciate it. 

Dr K.D. HAMES: They are on the list that the member was provided with. One thing they can do is obtain 
recognition from the Royal Australian and New Zealand College of Psychiatrists that they are experienced and 
have qualifications. The first is that they are substantially the same. They come here and produce further 
evidence that shows what they have done, treatments they have administered and all the training they have 
undertaken and satisfy the psychiatry board that they are an absolute equivalent, not a near-miss equivalent. The 
other thing is that if they are unable to satisfy the college that that is the case, they can do additional 
examinations. Those examinations would be set by the college itself. It is the same in general medicine; we have 
an independent standard that determines accreditation standards required in medicine. They set exams for these 
doctors. The doctors do them all the time; in fact, they fail them on regular occasions. 

Mr M.P. Whitely: People are practising without having sat the exams—that is my point. They haven’t done the 
exams. 
Dr K.D. HAMES: No; to get the absolute qualification — 

Mr M.P. Whitely: I know; that is the point I’m making. 

Dr K.D. HAMES: — they would have to sit a specific additional exam other than showing that in their country 
of origin—it might be the UK, for example—they studied and passed certain degrees in psychiatry, and to all 
intents and purposes that looks pretty much the same as the people here in Australia did, but sometimes the 
college requires further confirmation of their skills and ability. 

Mr M.P. WHITELY: This is the last time I will rise, but I will probably take most of the five minutes to 
express my concern and to seek an undertaking. This legislation will pass, as it should. People in the system who 
act in good faith should enjoy the protections they assumed had been delivered by the Parliament. We should not 
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leave them legally liable. As I said, I have no problem with that aspect of it. However, there is an issue of the 
equivalence of foreign training and I did see direct evidence of it. I will not go through the whole details of 
Maryanne Connor again, except to say that the foreign doctor who treated her did not take appropriate account of 
her case history. Even when it was explained to him in the Mental Health Review Board hearing, which I 
outlined on, I think, 24 May, he was ignorant of the contraindications of the drugs. It was in fact Maryanne’s 
mother who — 

Dr K.D. Hames: I have heard those stories and you have done them a couple of times now. That is not 
necessarily related to the fact that it was a foreign-born doctor. Doctors trained here are sometimes incompetent 
and not up to the standard and get through the system. Just because he was foreign trained does not mean that is 
the case for all foreign-trained doctors. 

Mr M.P. WHITELY: That is true, but we are supposed to have gateways and pathways that stop people — 

Dr K.D. Hames: For all doctors, and there are systems to deal with that. 

Mr M.P. WHITELY: That is true; I accept that. The one thing we do with domestically trained doctors is 
control the pathways. When we talk about equivalence to our standard being the standard — 

Dr K.D. Hames: I can tell you, if you look at the standard of doctors that come through — 

Mr M.P. WHITELY: I was only going to take my five minutes. 

Dr K.D. Hames: All right. 
Mr M.P. WHITELY: I want to put my concern out there. I appreciate that the Minister for Health is not the 
minister responsible for the bill, but he is influential in terms of Parliament and medical training, possibly as 
much as anyone is. There was a case with a foreign-trained doctor who I think lacked cultural sensitivity with 
this patient, as demonstrated by the way he behaved in the hearing, although I appreciate those hearings are 
intimidating processes for most people. Even when it was pointed out to him by the patient’s mother, who was 
effectively the carer and now is the authorised carer, if you like, that the drugs were contraindicated, he did not 
acknowledge that, and proceeded unchecked, as did the others at the Fremantle health system. Maybe it is a more 
systemic problem, as the minister indicated; maybe the problem is not just with foreign-trained doctors. It is 
important, and I am glad the minister is paying a bit more attention to this legislation now than he did last night. 

Do not encourage me to be mischievous, please! 

Mr R.H. Cook: Sorry; I smiled! 

Mr M.P. WHITELY: We are giving incredible authority to people to intervene in people’s lives, and we need 
to make sure that they are appropriately trained. 
I want to put on the record that I introduced legislation into this Parliament that would have removed the 
provision that allows people to be made involuntary patients because of potential damage to reputations. I think 
there was broad agreement that it was a good initiative. The defence of the Minister for Mental Health was that 
we would deal with it in the omnibus bill, which we now find will be introduced in the next term of Parliament. I 
note that we are rushing to protect the interests of the doctors. We are not applying the same level of urgency to 
the patients. I encourage the minister to ensure two things: first, that the new bill provides the protections 
outlined in my legislation; and, second, that adequate training is given to both domestically and foreign-trained 
doctors. Because of the case I have outlined and because of the findings of the Stokes inquiry, the minister 
cannot say that this is an abstract issue. I do not expect the minister to respond. I am asking him to be mindful 
because I will not be here to bug him about it anymore; it will fall to others. 

Clause put and passed. 
Clause 5: Section 216 inserted — 

Mr M.P. WHITELY: I want to talk now about proposed section 216(1), which refers to an act of omission. 
When I was talking to the minister’s advisers, one was parliamentary counsel and a lawyer. The lawyer was 
given the task of providing protection to the doctors, who inadvertently did not have the protection we thought 
they had. Lawyers being ultracautious say, “Well, that’s my brief; I will make this as strong as possible.” 
Proposed section 216(2) provides the protection; it protects them from any act they take if they had that status. 
My concern is that proposed subsection (1) is not necessary and may, in fact, give protections that are not 
warranted. In the case of Maryanne Connor, the doctor was certainly a foreign-born doctor and I presume he was 
a foreign-trained doctor. He committed an act of omission because he did not take a full patient case history. I 
would argue that it was negligent, which is an act of omission rather than of commission. I think doctors should 
have legal protection when they make someone an involuntary patient because they are acting as an employee of 
the state, but I am not sure they should have protection from incompetence and omission—not taking a patient 
history and not finding out that the person had been on drugs to which she had had severe life-threatening 
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adverse reactions in the past that would have contraindicated the treatment that was applied when she was in 
Fremantle Hospital. I am worried that this will give doctors a cover in those circumstances. I think it is a result  
of who drafts the legislation. The draftspeople are lawyers, and they were given the task of protecting these 
doctors. My concern is that they have overprotected them, and everything they are trying to achieve is achieved 
by way of proposed subsection (2), and proposed subsection (1) may be unnecessary. 
I am seeking from the minister now an explanation. Examples always help, but they do not necessarily provide 
the full spectrum. I want some parameters around what is an omission. Perhaps an omission that constitutes 
negligence should not be covered. Is it an omission because it is reasonable judgement and standard practice not 
to do something? Perhaps risks of something are considered to be so low that a particular test is not taken—the 
one in 30 000 cases happens and because they did not have the particular test, they did not find it. That is fair 
enough; I understand they need that protection, but not taking a full-case history is an omission of negligence. I 
think the minister understands my point. My concern is that proposed subsection (1) may provide protection for 
omissions of negligence, not just omissions made because someone makes a defensible clinical judgement that a 
particular action is not necessary. If the minister responds to those comments, I will see whether I need to rise 
again. 
Dr K.D. HAMES: The Minister for Mental Health made a commitment to Hon Ljiljanna Ravlich that she would 
provide, before the end of the Legislative Council’s sitting, a list of those omissions. I do not yet have that list, 
but what I do have as advice is the point that is made by the member for Bassendean that involves negligence by 
the specialist through omission, which is something that is dealt with by medical boards, particularly when there 
are complaints systems against doctors about their treatment and things they did or did not do, and particularly 
the cases that the member refers to, in which there are clear omissions by the specialist involved in looking after 
those patients. In my view, from the description the member got, that would clearly be negligence on the part of 
the doctor. Those things are not included in those omissions. These relate purely to management by the doctor in 
terms of things that were or were not done, when someone is of the view that something should or should not 
have been done, and those are just covered in the normal course of practice. So that is the advice I have. I am 
advised that the particular point the member makes, that negligence is therefore made okay by this clause, is not 
the case and I am happy to put that on the record. 
Mr M.P. WHITELY: Can the minister show me where and how it is not the case? It may not be intentionally 
the case. Can the minister show me why it is not the case? It is one thing to say it is not the case. We have two 
houses of Parliament, and the other house of Parliament has passed this legislation. If we do not amend it, it will 
become law. Just saying that omissions do not include omissions of negligence does not make it the case, unless 
the minister can actually provide us with evidence. Maybe we should be amending it. Maybe we should remove 
it completely, because I think it is unnecessary, or say something like, “In this section, ‘act’” includes an 
omission except omissions of negligence”. Maybe that is the sort of wording we need to put in there. Just saying 
that it is so does not make it so. I am not suggesting it is anybody’s intention to create some sort of backdoor 
way of covering the doctor down in Fremantle; I appreciate that the minister is taking what I say at face value. I 
do not think it is something so Machiavellian as intentionally providing that coverage, but I think it effectively 
could, unless the minister can show me where it says that nothing in this legislation removes the patient’s right to 
seek redress for negligence. Unless the minister can show me somewhere else that that protection is provided, I 
am wondering why we are leaving it in. The other house is still sitting and, if I am right and my concern is valid 
and there is no other coverage, we may be passing legislation with an unintended consequence, and this is the 
last chance to amend it. 

To go back to the substance of this legislation, whilst it may be intended to correct an unintentional oversight, 
the consequences of this legislation are significant. The powers that it gives to certain people are incredibly 
significant—as significant powers as this Parliament can provide—so I ask the minister to show me where and 
how omissions of negligence are exempted from proposed section 216(1); otherwise, perhaps we can talk about 
how we can amend it, because the other house is still sitting and we could put up a simple amendment and, with 
the concurrence of the other place, we could make sure that we do not pass legislation with an unintended 
consequence. Why are we doing this legislation? If we take the government’s argument at face value, we are 
doing this legislation because we did not fully think something through before. What I am asking is: are we 
compounding the problem? Are we about to pass legislation which we think will do the right thing, but which 
will have an unintended consequence? If an “act” includes an omission, I ask the minister to show me where that 
does not include omissions that, in fact, constitute negligence. 

Dr K.D. HAMES: I am not able to do that, but can I say that the law as it is read and understood, particularly 
through the courts, does not include just the written word; it includes the spoken word and things said by 
ministers and their agents in this house. It is my understanding that the Minister for Mental Health, who is the 
minister responsible for this legislation, went through that issue in the other place and addressed it. The advice 
that I have from her is that it is very clear that negligence is not included. I cannot say more than that, because 
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what I have before me is the legislation as it stands. The minister has given us certainty that that is the case, and I 
assume there are definitions of “omissions” in the standard acts, including the Mental Health Act, that more 
clearly define those things, and this relates to those acts and the current Mental Health Act. I am unable to give 
any more information than that, but I say again that it is understood by courts that the stated word of a minister in 
debating a bill carries weight in determining how the bill should be interpreted. It is my very clear view that clear 
negligence by a doctor managing a patient in any capacity could not constitute an omission that therefore 
excuses the doctor from undertaking that act. 

Ms M.M. QUIRK: I beg to differ with what the minister said about the utterances in the upper house of the 
Minister for Mental Health—that the Minister for Health is bound by certain things she has already said in the 
upper house. The law is that if there is ambiguity, what has been said in Parliament by a minister is an aid to 
interpretation of that ambiguity. However, if the legislation is clear at face value, the courts, in interpreting 
legislation, will not look at any of the debates in Hansard. 

Mr M.P. WHITELY: I thank my learned colleague for her advice. I do not have legal training, but that raises 
my level of concern, because I would read that as “an act includes an omission”—not a subset of omissions, but 
all omissions—and an omission of negligence is an omission. Am I right, member for Girrawheen? 

Ms M.M. Quirk: I was just going to look up the Interpretation Act on that. 

Mr M.P. WHITELY: That might be useful. 

I have not seen the Hansard; does the minister have a copy? It is not satisfactory. I appreciate that this is the last 
sitting day and all the rest of it. We all want to go out to the courtyard and join the media for drinks. In fact, we 
should be sipping our first red wines right now, but there is a higher duty and we need to clarify this. I will 
resume my seat, and the member for Girrawheen can perhaps enlighten us as to what she has been able to 
establish. 

Ms M.M. QUIRK: Just to clarify the member for Bassendean’s point, section 5 of the Interpretation Act 1984 
states, in part — 

… act used with reference to an offence or civil wrong includes an omission and extends to a series of 
acts or omissions or a series of acts and omissions … 

Mr R.H. Cook: Good! That clarifies that point! 

Mr M.P. WHITELY: That is great, and I appreciate that. I am feeling a bit like Homer Simpson when it all just 
goes, “Blah, blah, blah”! The member for Girrawheen has legal training, so perhaps she might enlighten us as to 
what that actually means. In the member’s opinion, does an act that includes an omission include all omissions? 

Ms M.M. Quirk: Yes, I think it does include omissions. 

Mr M.P. WHITELY: So, the member for Girrawheen’s reading of my amendment to clause 5 is that proposed 
section 216(1) includes omissions of negligence. That is my understanding of her interpretation. Perhaps the 
member for Girrawheen might like to join the minister at the table! 

Ms M.M. Quirk: An omission can amount to negligence, yes. 

Mr M.P. WHITELY: So, the minister can see the point; he can see the concern of the opposition. As I say, we 
are dealing with this legislation because we got a bit of legislation wrong previously. Are we not just 
compounding the error here? I am really concerned. I have to go to Maryanne Connor and her mother, Mary, and 
say, “The last thing I did in Parliament was support legislation that removed your right, removed your legal 
protection, even though you were drugged with a whole range of drugs that in the past had almost disastrous life-
threatening effects on you, and the last thing I did as a member of Parliament was to retrospectively authorise 
negligent actions.” I know that the minister has to go somewhere and speak at 7.30 pm, but this is the last 
substantial issue I wish to raise. Perhaps we could adjourn this debate. Perhaps the minister could see whether 
the minister in the other house is open to considering an amendment along the lines I suggest to proposed section 
216(1) so that it would read that an “act includes an omission except for omissions of negligence” or “that 
constitute negligence”. The lawyers in the chamber may have a more sophisticated form of words than that, but 
maybe the minister could seek the authority of the minister in the other place. I do not know how the process 
works and whether he needs to have a chat with the Minister for Mental Health. Perhaps we could adjourn 
briefly.  
I need not say much more on the bill. I am not being obstructive. I just want to make this clause better. I am 
concerned because the lawyers who drafted the clause were tasked with protecting the doctors. That was their 
task. They were probably told, “Those doctors are exposed. They were working in good faith in the public health 
system and we need to provide them with protection.” In our rush to be all inclusive in that protection, the clause 
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has been overcooked a little, and, in fact, we are giving protections that they would not usually enjoy and that 
this Parliament would have no intention that they enjoy. I do not want to speak for too long, if the minister says 
that he will go to the other place and have a word with the mental health minister to see whether that amendment 
can be made. I do not want to, on the run, convince my side of the merits of what I am saying and then find that 
we lose the vote. Let us make good legislation here. If it means adjourning this clause and going onto something 
else for a little while and coming back and spending five minutes supporting this amendment, surely that is what 
we should be doing in this place. I would be interested in hearing the minister’s thoughts and I will respond 
accordingly to what he says. 
Clause put and passed. 
Clauses 6 to 8 put and passed. 
Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
DR K.D. HAMES (Dawesville — Minister for Health) [5.23 pm]: I move — 

That the bill be now read a third time. 

MR M.P. WHITELY (Bassendean) [5.24 pm]: I have learnt a lesson in this Parliament: if we want to progress 
things quickly, we do it properly. I raised a very real concern about an unintended consequence arising from 
legislation that is necessary because of an unintended consequence of some other legislation that was rushed into 
this place and approved without being properly thought through. All I suggested to the minister was that we 
adjourn consideration of this clause and that he go upstairs to the other place and ask the mental health minister 
whether we could include a simple amendment that would provide protection for patients. The minister did not 
even respond. The minister did not even deign to respond. This is the last legislation that I will pay active 
attention to while I am a member of Parliament and it is dispiriting to see that that is the quality of the process. It 
is absolutely dispiriting to see that. As I pointed out briefly without going into any great detail at the 
consideration in detail stage, the Minister for Health and the government were prepared to rush in legislation 
because doctors are exposed unnecessarily. I support the basic intent of the legislation; I outlined that. The 
minister and the government were not prepared to pay any attention to the very real concern that I raised about 
the treatment of involuntary patients and the legislation I brought into this Parliament previously. I know that 
legislation will wait until we bring in the Mental Health Bill and it will all be dealt with in the Mental Health 
Bill. This bill could have waited until we dealt with the Mental Health Bill. It could have waited until the large 
Mental Health Bill is brought in next year to fix up all the problems with the Mental Health Act. I am not saying 
that doctors should not matter and that they should not have this legal protection—they should—but why is it 
that doctors matter more than patients? 

The other side slams people on my side for kowtowing to their union bosses on occasions. I would suggest that 
you kowtow, minister, to the most powerful union bosses in the country. The minister takes his orders from the 
Australian Medical Association. Clearly, it seems to me, it has said, “We want this protection because doctors 
are exposed here.” 

Dr K.D. Hames: Can I tell you that I have not spoken to the AMA a single time? 

Mr M.P. WHITELY: It is hard not to be suspicious. 

Dr K.D. Hames: I understand you are being suspicious. I am just telling you it’s not true. 

Mr M.P. WHITELY: The minister was not prepared to just go and have a word with the Minister for Mental 
Health. I raised a very real concern that this bill may be giving coverage — 

Dr K.D. Hames: And I answered it that I had advice. 

Mr M.P. WHITELY: No, the minister did not. He said that he thought it might and I asked whether he had the 
Hansard. The minister said that he did not even have the Hansard. He could not even quote the Hansard. The 
member for Girrawheen said — 

Dr K.D. Hames: You’re suggesting it’s ambiguous. That’s what you are suggesting. 

Mr M.P. WHITELY: What the minister said in the second reading speech only applies in any case when it is 
ambiguous. Then we looked at the particular part and asked whether proposed section 216(1) was ambiguous in 
any sense. Then the member for Girrawheen did some research and it became clear that it is not ambiguous. An 
act of negligence is an act of omission. So, in passing this bill, we are going to provide legal protection to 
psychiatrists who have been negligent. We are going to rob Maryanne Connor of her rights to seek legal redress 
because it happened after 18 October 2010. Her appalling treatment happened on the minister’s watch over his 
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appalling health system at the appalling Fremantle Alma Street clinic. It was unfortunate that it happened to this 
poor woman after 18 October 2010. As soon as I sit down, we will be passing legislation that removes her legal 
rights, which presumably was never the intention. I said that I did not think this was some great conspiracy. 
Maybe it is! Maybe the minister is covering his backside because he knows how incompetent the staff are down 
there and what they did to this family and this vulnerable woman, and the minister knows the system is subject to 
complaints of negligence. Maybe there is a hidden agenda here. Maybe we are trying to cover acts of omission 
that constitute negligence. It is appalling behaviour. 

The processes of this Parliament, such as consideration in detail, are designed to nut out the merits of particular 
issues. Just because the opposition comes into this place and says it supports this bill does not abrogate our 
responsibility to sit in this place and go through the detail of it. We say, “We support the thrust of the bill. We 
want to provide legal protection to doctors acting in good faith. Doctors acting competently and in good faith 
should enjoy our legal protection.” That is what the opposition said when it said it supported this bill. But when 
we do our jobs and it gets disclosed in consideration in detail that we in fact might be providing cover for 
negligence and the minister cannot answer, and when we put to him the proposal, “Let’s just think about it; let’s 
take 10 minutes to go and have a chat with the minister and see whether she is okay about adding a few simple 
words”, being “an act includes an omission but not omissions of negligence”, he cannot even be bothered to take 
the 10 minutes it would have taken. We would have had it done by now. In the time I have been in this place, 
every time someone perverts the processes of this Parliament, it just makes the whole thing drag on longer and 
longer and longer. Things move slowly. It is Christmas party time, so we cannot consider the merits of this 
legislation because we all need to go outside and have a drink with the journalists. I would like to do that—in 
fact I intend to do that very shortly. But we have a responsibility in this place. It is a pretty sad note I am leaving 
on, actually, when the consideration of such a simple idea is rejected. The minister did not even say, “I don’t 
agree with you, member for Bassendean, because the flaws in your argument, as I perceive them, are these. I will 
not be talking to the Minister for Mental Health because I think you’re wrong and these are the reasons I think 
you’re wrong.” He did not even have the respect for the processes of the place to provide that explanation. 

I support what I thought was the intention of this legislation. I took the government at face value. I tried to 
ensure that we improved it. The opposition indicated its support for it, but I am sure, Deputy Leader of the 
Opposition, we supported the intention of providing legal coverage to doctors acting in good faith. We did not 
for a moment think we would be providing legal coverage to doctors operating negligently, which we may have 
done. Hopefully, my interpretation is wrong, but we did not hear the evidence as to why it was wrong. We heard 
the minister say, “Well, the minister in the upper house said no, it is not going to do that”, and then we had the 
member for Girrawheen saying that it is only relevant if it is ambiguous. Then we looked at the form of the 
words—“act includes an omission”—and we asked, “What’s ambiguous about that? That includes all omissions, 
by implication”. We raised a real concern, but the minister was not even prepared to take a few minutes to think 
about it. Maybe someone will be back amending this legislation, because if Maryanne Connor wants to seek 
legal redress now that things are sorted out in her life, she will find she has no right to do that. I am not going to 
take any more of the Parliament’s time. I have 21 minutes left, and I feel the responsible thing to do would be to 
stand for 21 minutes and take my full time so that the minister suffers the full pain of it and just to hammer home 
to him that if things are done properly, sometimes they move more quickly than doing a bodgie job. 

This is a low point to be leaving on, simply because the minister could not be bothered going up there for a few 
minutes and asking a simple question. I note that the form of words I proposed would not have changed the 
intention of the bill or diminished the protection available to competent doctors. All it would have done is 
created an inconvenience for the Parliament because the bill would have needed to go to the upper house again. 
Two things would have needed to happen: there would have to have been a chat with the Minister for Mental 
Health; and it would have had to go the upper house again. It is a pretty sad state of affairs. 
Prior to this legislation being passed, I would have thought Maryanne Connor would have had a fairly substantial 
case she could have taken to the court. She could have said, “I was made an involuntary patient, dragged out of 
my bed on a Friday night by two police officers because a 23-year-old occupational therapist did not like the fact 
that I shouted at her. I was put in hospital and put on a range of psychotropic drugs that had nearly killed me 
previously, by a doctor who did not even know when it was pointed out to him in the Mental Health Review 
Board hearing that these drugs were contraindicated. I want legal redress; my rights were violated by your 
system in your hospital.” Now what is she supposed to do? “Well, I’m sorry, the judge has great sympathy for 
you, Ms Connor, but Parliament passed legislation that says that all omissions after 28 October 2010 are exempt. 
Your actions happened in early 2012, so therefore you have no coverage. On your bike; you lose. In fact, you 
don’t even have a case.” 
Legislation that has been drafted to correct legislation that was previously drafted by this government that had 
unintended consequences now appears to have a very serious unintended consequence. It is appalling. It is an 
appalling abrogation of responsibility. I thought more of the minister; I really did. All he needed to do was move 
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on to something else, because we have other things we could have debated—we could have been debating them 
now—and we could have come back and the minister could have explained the circumstances and why the 
answer was yes or no. We would have had a brief debate, and that would have been the end of the process. But, 
no, it is all too hard and too inconvenient; it would have meant that he would have had to go and find the mental 
health minister and we might have had to pass a message up to the other house. Some patients may lose and 
suffer as a result of that inaction. 

We need this legislation to protect doctors’ rights, but it is interesting that the government regards that as urgent. 
One thing I have learned in my time in politics is that nobody has the capacity to bring down governments more 
quickly than doctors. If the doctors are kept happy, even if they are doing a bad job, the sources of all the horror 
stories that happen in the health system dry up. So if the government complies and does exactly what the doctors 
tell them to—they say “jump” and the government asks “how high?”—then the horror stories about the health 
system dry up. I suggest that the minister has been relatively successful in selling his public message because he 
is not prepared to tackle institutionalised power; the sorts of things we hear are going on at Peel Health Campus 
are starting to make a lot of sense to me. 

I am appalled and disappointed. I thought this legislation was being brought in in good faith; the opposition 
certainly supported it in good faith. Now we find that the government is not prepared to just follow through the 
processes that this Parliament set in train to protect the interests of the people of Western Australia. This is not a 
happy note to finish on, but I will resume my seat because it seems to be a futile argument. I will pass to the 
Deputy Leader of the Opposition so that he may follow on from what I have said. 

MR R.H. COOK (Kwinana — Deputy Leader of the Opposition) [5.38 pm]: I will not detain the chamber 
longer than is necessary. I thought the member for Bassendean gave a very good valedictory speech the other 
night summing up his career, but I think he has actually done one thing better last night and today—he has 
demonstrated the true nature of his contribution to this place, which is that he is an unceasing and 
uncompromising pursuer of the rights of people in our community. 

Mr T.G. Stephens: Hear, hear! It was a great speech! 

Mr R.H. COOK: He also demonstrated the need for us in this place to be ever vigilant about those rights and 
make sure that we brook no quarter in defending people’s rights and ensuring that the laws we pass in this place 
do not unnecessarily comprise the rights and liberties of the individual. He has very genuine concerns about that 
part of the bill in relation to the definition of “omission” under an act in that it may compromise people’s rights, 
and in particular he talked about Maryanne Connor. Member for Bassendean, I think ultimately whether an act is 
a positive thing to do or an omission, I think if it is negligent it will continue to be captured as a negligent act, 
either by positive action or omission. 

Dr K.D. Hames: I’ve been seeking information, and, member for Bassendean, I understand a bit your angst. I 
will put the information I’ve got. What I’ve got now says that all this does—that particular section—under the 
act, is ensure that a consumer can’t bring a complaint against the doctor for not being registered. So, it has 
nothing to do with things of what the doctor does or doesn’t do and what they can be sued for or can’t be sued 
for. The omission does not relate to missing out on doing medication. If there is any other action or any other act 
of omission, the consumer can still go through the normal complaint process, regardless of this act. So, that’s the 
more written answer. 

Mr M.P. Whitely: While you’re interjecting, because I’ve finished now, what’s the source of that advice? 

Dr K.D. Hames: The minister’s staff are listening and provided that. 

Mr M.P. Whitely: If you don’t mind — 

Mr R.H. COOK: No, not at all! 

Mr M.P. Whitely: I’m now getting an answer that we should’ve got in consideration in detail. 

Dr K.D. Hames: I don’t disagree with you. I’m sitting here somewhat embarrassed by the whole process that I 
didn’t have better information. 
Mr M.P. Whitely: If we could just do this interchange for a couple of — 

Mr R.H. COOK: Yes, I am happy to stay on my feet. 

Dr K.D. Hames: That’s all the information I’ve got. 

Mr M.P. Whitely: Okay, but you read it once—I haven’t got it in front of me—and I couldn’t hear it. 

Dr K.D. Hames: I’ll give it to you. 

Mr M.P. Whitely: Perhaps we might let you resume your comments and I’ll have a read. 
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Dr K.D. Hames: Excellent speech you’re giving there! 

Mr R.H. COOK: I am pausing for effect! As I pause, I find that people are interjecting all over the place. 

Dr K.D. Hames: I thought that was the world’s smallest violin! 

Mr R.H. COOK: The importance of the member for Bassendean’s contribution is that it really underscores how 
we must always be vigilant in this place, as I said, to protect people’s rights. This is in part what the stuff of 
parliament is about: we go into consideration in detail, and out of that discussion comes a range of points of 
view, concerns, questions and lines of inquiry. For instance, I did not receive an offer of a briefing on this bill 
and perhaps I should have sought one, understanding that debate on the bill would come up soon. Perhaps the 
minister should have had advisers available to him to ensure that we did not get tripped up by these sorts of 
things. This is perhaps a really good lesson in how we conduct ourselves in this place—never to underestimate 
the legislative process and make sure that we clarify these points and have at our disposal the advice that gives 
us confidence to pass these laws or to oppose them, as the case may be. 

The Labor opposition confirms our indication given in the second reading debate that we intend to support this 
legislation, as we did in the other place. Although this is not tidy law, it is perhaps, as the member for 
Bassendean pointed out, necessary law to make sure that we are not exposing these psychiatrists in the way the 
legislation is conducted. 

Mr M.P. Whitely: Can I have one of these three-way conversations? 

Mr R.H. COOK: I am happy to pause for effect again, yes. 

Mr M.P. Whitely: Are you responding to the third reading debate? 

Dr K.D. Hames: Yes. 

Mr M.P. Whitely: Let’s have some of that exchange that we could’ve had then. Do I have that undertaking? 

The DEPUTY SPEAKER: It is very difficult for the Hansard reporter to record a three-way conversation. This 
is not going to work, so we are not going to have a three-way conversation. 

Mr R.H. COOK: I think that the minister is indicating that when he rises to his feet, he may take one or two 
very small interjections that will not overly burden the Parliament. On that basis, I am happy to resume my seat. 
I commend the bill to the house. 

DR K.D. HAMES (Dawesville — Minister for Health) [5.44 pm] — in reply: I thank the opposition for its 
support of the Mental Health Amendment (Psychiatrists) Bill 2012 and also the members who have spoken on 
this issue. It quite clearly showed the problem of not having advisers in the chamber, because I have been 
harassed by members for being nasty when, I have to say, that it was not with any great deliberation on my part. 
However, members will understand the process that sometimes happens on the last day; advisers were available 
but when we were supposed to deal with this bill, which was a significant time ago — 

Mr M.P. Whitely: In terms of my relationships with Ministers for Health, I thought I had a good one with you! 

Dr K.D. HAMES: We were not aware at the start of the day that we would spend four hours on committee 
reports and we were prepared to deal with this bill at a different time. It just shows what happens when ministers 
do not have advisers with them to give details. Hopefully, the next ministers have their advisers sitting there 
waiting because there is plenty of time to anticipate. 

I gather that the member for Bassendean wants to interject. 
Mr M.P. Whitely: Yes. Effectively, this piece of paper that’s been handed to me says it’s not a problem. 

Dr K.D. HAMES: Yes. Can I table that piece of paper and make a difference? 

Mr M.P. Whitely: Could you, because maybe that might add weight to it? 

Dr K.D. HAMES: I will read it into Hansard. 

Mr T.G. Stephens: If by any chance that advice proved to be wrong before the proclamation, would you be able 
to undertake to the house that the bill wouldn’t get proclaimed? 

Dr K.D. HAMES: Absolutely; I give that commitment. I will read in what this says with regards to omissions 
and that particular proposed new section in the act. It states — 

All this does, under this Act, is ensure that a consumer can’t bring a complaint against the Dr for not 
being registered. If there is any other action or any other omission of an action — the consumer can still 
go through normal complaints process, — 
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Which can lead, in fact, to disciplinary action against the doctor or even deregistration of the doctor. It 
continues — 

regardless of this act. 

That clarifies what clause 5 of the bill is about. As we all understand, we are not lawyers and we do not write 
legislation and it is not always easy to understand a clause that sits before us in a bill. For the life of me, I could 
not work it out any better than members opposite could. I hope that clarifies the issue. 

Mr T.G. Stephens: Do you mind me seeking an assurance from the shadow minister, in case he’s the health 
minister by the time this legislation is enacted? Can you give the same absolute undertaking? 

Mr R.H. Cook: Absolutely! 

The DEPUTY SPEAKER: Members, thank you! 

Mr T.G. Stephens: Member, that’s very good; I think the house can be doubly assured! 

Dr K.D. HAMES: Given that this is the last day and there is other legislation to go through, I thank members for 
their somewhat cooperation on this bill and commend it to the house. 

Question put and passed. 

Bill read a third time and passed. 
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